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How Did Japan Become a Haven for Child Abductions?
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Like any loving father, Christopher Savoie just wanted to do the best thing for his two
Kids. In August 2009, his Japanese ex-wife broke U.S. law and abducted their children
from his home in Tennessee, moving them to Japan. But when Savoie went to get them
weeks later, he was arrested. It didn't matter that he had legal custody in both countries,
that his ex-wife had violated a U.S. court order or that there was a U.S. warrant issued for
her arrest. Nor did the fact that Savoie was a naturalized Japanese citizen and fluent in
Japanese make a difference. After 18 days in jail, Savoie returned to the U.S.
empty-handed and broken hearted. A year and a half has passed since then, and he is still
unable to see his son and daughter, now 10 and 8.
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Despite all this, Savoie's ex-wife is beyond the reach of international law. Japan has not
signed the Hague Convention on the Prevention of Child Abduction, an international
accord adopted by 84 nations that is aimed at returning abducted children to the country
from which they were taken. Along with an increasing number of international marriages
and divorces, child abductions to Japan — the only G-7 nation that has not signed the
treaty — have been on the rise. In 2009, the U.S. State Department ranked Japan at the
top of its list in reported abductions from the U.S. among non-signatory nations. "It is our
understanding that no U.S. citizen child abducted to Japan has been returned to the
United States," says Paul Fitzgerald, a U.S. embassy official in Tokyo. The issue could
tarnish U.S.-Japan relations; as U.S. Assistant Secretary of State Kurt Campbell told
reporters during a trip to Tokyo in February, "The situation has to be resolved in order to
ensure that U.S.-Japan relations continue on such a positive course."
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Japan's antiquated family law complicates matters. In a Japanese divorce, child custody
is awarded to only one parent — typically the mother. Visitation can be negotiated, but
there is no legal enforcement, and agreements are often broken. In Japan, it's not unusual
for the non-custodial parent to lose contact with his or her child, and domestic abductions,
when they do occur, are often ignored by the police as a family matter. It's a devastating
scenario for a growing number of fathers residing in Japan — both Japanese and foreign
— who have few legal rights to see their children. "Clearly, the best legal scenario is for
the children to be here in the U.S. where each parent would be guaranteed visitation,"
writes Savoie by e-mail.
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International pressure for Japan to make a change has been mounting. Over the past year,
several ambassadors from embassies in Tokyo have met with high-level government
officials to urge Japan to sign the treaty. A Japanese government panel was set up in
January to study the pros and cons, but opposition remains firm at most levels. Japanese
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lawmakers are worried the Hague Convention does not properly take into account past
cases of domestic abuse or a child's own right to choose where he or she lives. "This is
why Switzerland tried to amend the treaty, even though it is a signatory ," explains
Kensuke Ohnuki, a Tokyo attorney who has represented several women who abducted
children from foreign countries to Japan. "They failed. So instead, they made their own
new law, which enables the Swiss court to refuse the return of a child when it's against
the child's will."
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On Feb. 22, the Japan Bar Association issued similar recommendations to the Japanese
government, including a guarantee in domestic law that children not be returned to their
country of residence if they were subjected to abuse or violence. Left-behind parents,
including Savoie, say the recommendations are draconian and anti—joint custody, in part
because abuse is both difficult to prove and commonly cited as one of the main reasons
for abduction.
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One of Ohnuki's clients, who uses the alias Keiko, says she left the U.S. with her child
because she discovered her husband was abusing their son. "There were no obvious
physical marks, so it would have been impossible to prove in court,” Keiko explains
tearfully. After consulting a therapist and an attorney in the U.S., she feared that getting
sole custody as a Japanese citizen would be nearly impossible. "When we were in Japan,
my son told me he feels safe, far away from his father ... I didn't really want to leave the
U.S. | had a good job and many friends. But | wanted to do what was best for my son."
Keiko is now one of about 50 members of the Safety Network for Guardians and
Children, a support group for women who abducted their children to Japan from various
countries.
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Finding a internationally recognized legal resolution to cases like Keiko's will not be easy.

But in the meantime, Japanese mothers living abroad who have no intention of removing
their children from their families are beginning to be affected by the problem. Jeremy
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Morley, a U.S. attorney specializing in Japanese child abductions, says foreign courts are
"increasingly ordering Japanese mothers living overseas not to take their children to
Japan even for a family visit because of Japan's status as a renowned haven for
international child abduction."
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A winning diplomatic strategy will need teeth to make a difference for everyone involved.
"The mantra now is 'Japan sign the Hague,' but that's not enough,” U.S. Representative
Chris Smith said during a recent trip to Tokyo. The New Jersey Republican, who chairs a
subcommittee overseeing human-rights issues, is pushing for a bill that would establish
an Office of International Child Abductions within the U.S. State Department to handle
cases and discuss sanctions against uncooperative nations. "l don't know what the answer
is," says Keiko. "But we need to find a solution that's in the best interest of the child."”
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ABSTRACT

The incidents of international parental child abduction are on the increase as the
marriages between people of different nationalities become commonplace. Furthermore,
the increase in divorce, which causes the increase in international custody disputes, and
the ease of international travel also contribute to the seriousness of the situation.
International parental child abduction means a parent wrongfully removed the child to, or
wrongfully retained the child in another country. International parental child abduction
jeopardizes the interests of children and violates the other parent's custody rights. The
children who are abducted by their parents are often taken away from the familiar living
environment and suddenly isolated from their extended families, friends, classmates, and
community. The total change in living environment and culture would have a significant
impact on the growing children.

In order to prevent the occurrence of international parental child abduction, to
address the issues induced by international parental child abduction, and to protect the
interest of the abducted children, this dissertation analyzes the domestic legislative
measures and judicial practices and the convention and regulation on international
cooperation concerning the international parental child abduction, by means of
comparative analysis method and empirical analysis method.

This dissertation mainly analyzes the domestic legislation and judicial practices of
the United States and the United Kingdom, for the two countries have well-developed
domestic legislation and rich judicial practices. In terms of the domestic legislation, there
are some common grounds between the United States and the United Kingdom. For
example, the court of the country in which the child habitually resides should possess the
jurisdiction in matters of child custody dispute; the judgment of foreign child custody
should be recognized and enforced; the measures such as travel restriction, passport
control, “mirror order” and so on are adopted to prevent child abduction. In terms of the
judicial practice in dealing with non-Hague abduction cases, the United States originally
conformed to the principle of international comity but abandoned it later. The United

States does not have a consistent mechanism for such kind of cases. Although the United
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Kingdom has the similar experience with the United States, the United Kingdom finally
adopted the best interest of the child as the principle.

For international cooperation in international child abduction, some conventions and
regulations, which defined the international judicial and administrative cooperation
mechanisms, were signed to ensure the prompt return of the abducted children to the
places of their habitual residence, to guarantee the parents’ legal custody and visitation
right, and to protect the children internationally from the harmful effects of their
wrongful removal or retention. The typical international convention is Hague Convention
on the Civil Aspects of International Child Abduction. The regional regulation is
Brussels II Regulation.

On the basis of the in-depth analysis of the domestic legislation and the judicial
practices of the United States and the United Kingdom, and the international convention
and the regional regulation on the international parental child abduction, this dissertation
discusses the domestic legislation and judicial practices on the international parental
child abduction between the different law systems of Mainland, Hong Kong, Macao and
Taiwan. This dissertation finally attempts to give some legislative proposals on the
interregional cooperation and legislation improvement for China to prevent and address
the issues of international parental child abduction. The proposals are as follows: to
constitute Arrangement of the return of the abducted children between Mainland, Hong
Kong, Macao and Taiwan; to sign Hague Convention on the Civil Aspects of

International Child Abduction; to perfect domestic legislation.

KEY WORDS: international child abduction; children’s rights protection; judicial

and administrative cooperation; prompt return of abducted children
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@ See Department of State, Report on Compliance with the Hague Convention on the Civil Aspects of International
Child Abduction, 2007, 2008 & 2009, (available at http://travel.state.gov/pdf/child_abduction_compliance_Report.pdf).
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@ See Martha Winterbottom, “The Nightmare of International Child Abduction: Facing the Legal Labyrinth”, 5 D.C.L.
J.Int'l L. & Prac. 495 (1996); Lisa Nakdai, “2001 Law Student Essay Contest Cowinner: It's 10 P.M., Do You Know
Where Your Children are?: The Hague Convention on the Civil Aspects of International Child Abduction”, 40 Fam. Ct.
Rev. 251 (2002); Saniya O'Brien, “The Trials and Tribulations of Implementing the Hague Convention on
International Child Abduction: Improving Dispute Resolution and Enforcement of Parental Rights in the International
Arena”, 35 Geo. Wash. Int'l L. Rev. 197 (2003); Michael R. Walshand and Susan W. Savard, “International Child
Abduction and the Hague Convention”, 6 Barry L. Rev. 29 (2006).

® See Merle H. Weiner, “International Child Abduction and the Escape From Domestic Violence”, 69 Fordham L. Rev.
593 (2000); Christopher B. Whitman, “Recent Development: Croll v. Croll: The Second Circuit Limits ‘Custody
Rights’ Under the Hague Convention on the Civil Aspects of International Child Abduction”, 9 Tul. J. Int'l & Comp. L.
605 (2001); Stephen E. Schwartz, “Note and Comment: The Myth of Habitual Residence: Why American Courts
Should Adopt the Delvoye Standard for Habitual Residence Under the Hague Convention on the Civil Aspects of
International Child Abduction”, 10 Cardozo Women's L.J. 691 (2004); Jennifer Zawid, “Practical and Ethical
Implications of Mediating International Child Abduction Cases: A New Frontier for Mediators”, 40 U. Miami Inter-Am.
L. Rev. 1 (2008).

© See Nigel V. Lowe, “Articles and Remarks the 1980 Hague Convention on the Civil Aspects of International Child
Abduction: An English Viewpoint”, 33 N.Y.U. J. Int'l L. & Pol. 179 (2000); Martha Bailey, “Articles and Remarks
Canada's Implementation of the 1980 Hague Convention on the Civil Aspects of International Child Abduction”, 33
N.Y.U. J. Int'l L. & Pol. 17 (2000); Dagmar Coester-Waltjen, “Articles and Remarks the Future of the Hague Child
Abduction Convention: The Rise of Domestic and International Tensions - the European Perspective”, 33 N.Y.U. J. Int'l
L. & Pol. 59 (2000); Laura McCue, “Note: Left Behind: The Failure of the United States to Fight for the Return of
Victims of International Child Abduction”, 28 Suffolk Transnat'l L. Rev. 85 (2004).
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@ See Jacqueline D. Golub, “The International Parental Kidnapping Crime Act of 1993: The United States' Attempt to
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© See Tom Curley, “Child Abductions Difficult to Tabulate with Accuracy”, USA Today, Jan. 19, 1996, at 07A.
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